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the genuineness and authenticity of
any relevant document described in or
attached to the request, or for the ad-
mission of the truth of any specified
relevant matter of fact. A copy of the
document for which an admission of
genuineness and authenticity is re-
quested must be delivered with the re-
quest unless a copy has already been
furnished.

(b)(1) BEach requested admission is
considered made unless, within a time
designated by the presiding officer or
the Commission, and not less than ten
(10) days after service of the request or
such further time as may be allowed on
motion, the party to whom the request
is directed serves on the requesting
party either:

(i) A sworn statement denying spe-
cifically the relevant matters of which
an admission is requested or setting
forth in detail the reasons why he can
neither truthfully admit nor deny
them; or

(ii) Written objections on the ground
that some or all of the matters in-
volved are privileged or irrelevant or
that the request is otherwise improper
in whole or in part.

(2) Answers on matters to which such
objections are made may be deferred
until the objections are determined. If
written objections are made to only a
part of a request, the remainder of the
request must be answered within the
time designated.

(c) Admissions obtained under the
procedure in this section may be used
in evidence to the same extent and sub-
ject to the same objections as other ad-
missions.

§2.709 Discovery against NRC staff.

(a)(1) In a proceeding in which the
NRC staff is a party, the NRC staff will
make available one or more witnesses,
designated by the Executive Director
for Operations or a delegee of the Exec-
utive Director for Operations, for oral
examination at the hearing or on depo-
sition regarding any matter, not privi-
leged, that is relevant to the issues in
the proceeding. The attendance and
testimony of the Commissioners and
named NRC personnel at a hearing or
on deposition may not be required by
the presiding officer, by subpoena or
otherwise. However, the presiding offi-
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cer may, upon a showing of exceptional
circumstances, such as a case in which
a particular named NRC employee has
direct personal knowledge of a mate-
rial fact not known to the witnesses
made available by the Executive Direc-
tor for Operations or a delegee of the
Executive Director for Operations, re-
quire the attendance and testimony of
named NRC personnel.

(2) A party may file with the pre-
siding officer written interrogatories
to be answered by NRC personnel with
knowledge of the facts, as designated
by the Executive Director for Oper-
ations, or a delegee of the Executive
Director for Operations. Upon a finding
by the presiding officer that answers to
the interrogatories are necessary to a
proper decision in the proceeding and
that answers to the interrogatories are
not reasonably obtainable from any
other source, the presiding officer may
require that the NRC staff answer the
interrogatories.

(3) A deposition of a particular
named NRC employee or answer to in-
terrogatories by NRC personnel under
paragraphs (a)(1) and (2) of this section
may not be required before the matters
in controversy in the proceeding have
been identified by order of the Commis-
sion or the presiding officer, or after
the beginning of the prehearing con-
ference held in accordance with §2.329,
except upon leave of the presiding offi-
cer for good cause shown.

(4) The provisions of §2.704(c) and (e)
apply to interrogatories served under
this paragraph.

(5) Records or documents in the cus-
tody of the Commissioners and NRC
personnel are available for inspection
and copying or photographing under
paragraph (b) of this section and §2.390.

(b) A request for the production of an
NRC record or document not available
under §2.390 by a party to an initial li-
censing proceeding may be served on
the Executive Director for Operations
or a delegee of the Executive Director
for Operations, without leave of the
Commission or the presiding officer.
The request must identify the records
or documents requested, either by indi-
vidual item or by category, describe
each item or category with reasonable
particularity, and state why that
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record or document is relevant to the
proceeding.

(c) If the Executive Director for Op-
erations, or a delegee of the Executive
Director for Operations, objects to pro-
ducing a requested record or document
on the ground that it is not relevant or
it is exempted from disclosure under
§2.390 and the disclosure is not nec-
essary to a proper decision in the pro-
ceeding or the document or the infor-
mation therein is reasonably obtain-
able from another source, the Execu-
tive Director for Operations, or a
delegee of the Executive Director for
Operations, shall advise the requesting
party.

(d) If the Executive Director for Op-
erations, or a delegee of the Executive
Director for Operations, objects to pro-
ducing a record or document, the re-
questing party may apply to the pre-
siding officer, in writing, to compel
production of that record or document.
The application must set forth the rel-
evancy of the record or document to
the issues in the proceeding. The appli-
cation will be processed as a motion in
accordance with §2.323 (a) through (d).
The record or document covered by the
application must be produced for the in
camera inspection of the presiding offi-
cer, exclusively, if requested by the
presiding officer and only to the extent
necessary to determine:

(1) The relevancy of that record or
document;

(2) Whether the document is exempt
from disclosure under §2.390;

(3) Whether the disclosure is nec-
essary to a proper decision in the pro-
ceeding; and

(4) Whether the document or the in-
formation therein is reasonably obtain-
able from another source.

(e) Upon a determination by the pre-
siding officer that the requesting party
has demonstrated the relevancy of the
record or document and that its pro-
duction is not exempt from disclosure
under §2.390 or that, if exempt, its dis-
closure is necessary to a proper deci-
sion in the proceeding, and the docu-
ment or the information therein is not
reasonably obtainable from another
source, the presiding officer shall order
the Executive Director for Operations,
or a delegee of the Executive Director
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for Operations, to produce the docu-
ment.

(f) In the case of requested docu-
ments and records (including Safe-
guards Information referred to in sec-
tions 147 and 181 of the Atomic Energy
Act, as amended) exempt from disclo-
sure under §2.390, but whose disclosure
is found by the presiding officer to be
necessary to a proper decision in the
proceeding, any order to the Executive
Director for Operations or a delegee of
the Executive Director for Operations,
to produce the document or records (or
any other order issued ordering produc-
tion of the document or records) may
contain any protective terms and con-
ditions (including affidavits of non-dis-
closure) as may be necessary and ap-
propriate to limit the disclosure to par-
ties in the proceeding, to interested
States and other governmental entities
participating under §2.315(c), and to
their qualified witnesses and counsel.
When Safeguards Information pro-
tected from disclosure under section
147 of the Atomic Energy Act, as
amended, is received and possessed by a
party other than the Commission staff,
it must also be protected according to
the requirements of §73.21 of this chap-
ter. The presiding officer may also pre-
scribe additional procedures to effec-
tively safeguard and prevent disclosure
of Safeguards Information to unauthor-
ized persons with minimum impair-
ment of the procedural rights which
would be available if Safeguards Infor-
mation were not involved. In addition
to any other sanction that may be im-
posed by the presiding officer for viola-
tion of an order issued pursuant to this
paragraph, violation of an order per-
taining to the disclosure of Safeguards
Information protected from disclosure
under section 147 of the Atomic Energy
Act, as amended, may be subject to a
civil penalty imposed under §2.205. For
the purpose of imposing the criminal
penalties contained in Section 223 of
the Atomic Energy Act, as amended,
any order issued pursuant to this para-
graph with respect to Safeguards Infor-
mation is considered to be an order
issued under Section 161.b of the Atom-
ic Energy Act.

(g) A ruling by the presiding officer
or the Commission for the production
of a record or document will specify



§2.710

the time, place, and manner of produc-
tion.

(h) A request under this section may
not be made or entertained before the
matters in controversy have been iden-
tified by the Commission or the pre-
siding officer, or after the beginning of
the prehearing conference held under
§2.329 except upon leave of the pre-
siding officer for good cause shown.

(i) The provisions of §2.705 (¢) and (e)
apply to production of NRC records and
documents under this section.

§2.710 Motions for summary disposi-
tion.

(a) Any party to a proceeding may
move, with or without supporting affi-
davits, for a decision by the presiding
officer in that party’s favor as to all or
any part of the matters involved in the
proceeding. Summary disposition mo-
tions must be filed no later than twen-
ty (20) days after the close of discovery.
The moving party shall attach to the
motion a separate, short, and concise
statement of the material facts as to
which the moving party contends that
there is no genuine issue to be heard.
Any other party may serve an answer
supporting or opposing the motion,
with or without affidavits, within
twenty (20) days after service of the
motion. The party shall attach to any
answer opposing the motion a separate,
short, and concise statement of the
material facts as to which it is con-
tended there exists a genuine issue to
be heard. All material facts set forth in
the statement required to be served by
the moving party will be considered to
be admitted unless controverted by the
statement required to be served by the
opposing party. The opposing party
may, within ten (10) days after service,
respond in writing to new facts and ar-
guments presented in any statement
filed in support of the motion. No fur-
ther supporting statements or re-
sponses thereto will be entertained.

(b) Affidavits must set forth the facts
that would be admissible in evidence,
and must demonstrate affirmatively
that the affiant is competent to testify
to the matters stated in the affidavit.
The presiding officer may permit affi-
davits to be supplemented or opposed
by depositions, answers to interrog-
atories or further affidavits. When a
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motion for summary decision is made
and supported as provided in this sec-
tion, a party opposing the motion may
not rest upon the mere allegations or
denials of his answer. The answer by
affidavits or as otherwise provided in
this section must set forth specific
facts showing that there is a genuine
issue of fact. If no answer is filed, the
decision sought, if appropriate, must be
rendered.

(c) Should it appear from the affida-
vits of a party opposing the motion
that he or she cannot, for reasons stat-
ed, present by affidavit facts essential
to justify the party’s opposition, the
presiding officer may refuse the appli-
cation for summary decision, order a
continuance to permit affidavits to be
obtained, or make an order as is appro-
priate. A determination to that effect
must be made a matter of record.

(d)(1) The presiding officer need not
consider a motion for summary disposi-
tion unless its resolution will serve to
expedite the proceeding if the motion
is granted. The presiding officer may
dismiss summarily or hold in abeyance
untimely motions filed shortly before
the hearing commences or during the
hearing if the other parties or the pre-
siding officer would be required to di-
vert substantial resources from the
hearing in order to respond adequately
to the motion and thereby extend the
proceeding.

(2) The presiding officer shall render
the decision sought if the filings in the
proceeding, depositions, answers to in-
terrogatories, and admissions on file,
together with the statements of the
parties and the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving
party is entitled to a decision as a mat-
ter of law. However, in any proceeding
involving a construction permit for a
production or utilization facility, the
procedure described in this section may
be used only for the determination of
specific subordinate issues and may not
be used to determine the ultimate issue
as to whether the permit shall be
issued.

(e) The presiding officer shall issue
an order no later than forty (40) days
after any responses to the summary
disposition motion are filed, indicating



